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1 Introduction 



1.1 This consultative paper implements the commitment in the 
White Paper 'Adoption: The Future' to consult further on how children 
should be placed for adoption in England and Wales. New proposals 
for consideration are outlined below. The new proposals are flexible, 
they include where appropriate early court consideration of the 
adoption plan and the elimination as far as possible of unnecessary 
delay. 
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2 



The Present System 



2.1 At present all placements for adoption must be made by an 
approved adoption agency unless the adopter is a relative of the child, 
or is acting in pursuance of an order of the High Court. An adoption 
order may also be made in respect of a child who was not originally 
placed for adoption provided that the child has lived with the 
applicants during the whole of the previous year. Approved adoption 
agencies consist of the 1 1 7 local authorities social services in England 
and Wales and 35 voluntary agencies. 

2.2 About half all adoptions in England and Wales are arranged by 
agencies, the others being mainly step parent adoptions plus a small 
number of adoptions by relatives and long term foster parents. The 
job of the agency is to decide with the help of an adoption panel the 
most suitable parents to adopt a particular child and then to supervise 
the subsequent placement. An adoption order may be made, in the 
case of relative adoptions or where the child was placed by an agency 
or under an order of the High Court, only after the child has lived 
continuously with the prospective adoptive parents for at least 
thirteen weeks. The child must be at least nineteen weeks old at the 
time the order is made. 
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2.3 Children placed for adoption by an agency fall into four 
categories: 

(a) Looked after by the local authority and subject to a care 
order; 

(b) Voluntarily looked after by the local authority; 

(c) Other placements made by an agency; 

(d) Placed for adoption following a freeing order. 



Looked after by the local authority and subject to a care order 

2.4 When a local authority decides that adoption is in the interests 
of a child they are looking after under a care order, they must notify 
the birth parents both of the adoption plan and the subsequent 
placement with prospective adoptive parents . The birth parents are 
unable to challenge either the adoption plan or the placement in court 
at that time unless they have grounds for seeking a discharge of the 
care order or the arrangements for contact are varied. If adoption was 
not the plan for the child at the time the care order was made the 
plan will not be brought to the notice of the court until the adoptive 
parents apply for an adoption order. The court hearing will be at least 
thirteen weeks after the child has been placed with the prospective 
adoptive parents and may be much longer. In a significant number 
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of cases the authority will have formed the adoption plan at the time 
of the care order application. In these cases the court will be aware 
of the adoption plan from the outset and may indicate their views at 
the care hearing although their decision will be based on the merits 
of the care order application. Removal of the child by the birth 
parents from a placement can be prevented under the terms of the 
care order. 



Voluntarily looked after by the local authority 

2.5 These children are looked after by the local authority with the 
consent of their parents. The parents would be informed by the local 
authority if the child's placement has a view to adoption. The parents 
are free to end the arrangement and remove the child whenever they 
wish. However, once an adoption application has been made, so long 
as they have consented to the application, they may not remove the 
child against the wishes of the applicants without leave of the court. 

2.6 Until the adoption application is made the arrangement is 
voluntary and the court has no role. Court scrutiny of the adoption 
plan will not occur until the hearing at least thirteen weeks later, and 
the period may be much longer. 
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Other placements made by an agency 



2.7 These are placements with a view to adoption made at least 
initially with the consent of the child's parents. The court has no role 
until the adoption application is made by the prospective adoptive 
parents. The adoption hearing cannot be held until the child has lived 
with the prospective adoptive parents for at least thirteen weeks and 
may be much longer. 



Placed for adoption following a freeing order. 

2.8 Freeing orders allow a court to 'free' a child for adoption. This 
provides for an adoption agency to apply for an order to resolve the 
question of parental consent prior to the actual adoption application 
being made and, at their discretion, before the child is placed with 
prospective adoptive parents . A freeing order can only be made if 
one or both birth parents consent unless the child is already subject 
to a care order. In this case the court can dispense with both parents 
consent if the grounds for dispensing with parental consent are met. 
Once a freeing order is made, the birth parents lose all parental 
responsibility and are known as the former parents. At the adoption 
hearing the court does not consider the issue of parental consent as 



Printed image digitised by the University of Southampton Library Digitisation Unit 



this has been determined at the freeing hearing. The court simply 
decides if adoption by these applicants is in the interests of the child. 

2.9 Freeing orders allow consenting birth parents to relinquish their 
child at an early stage in the adoption process. They were also 
intended to address the problem of children in long term care whose 
parents oppose adoption. Before freeing orders were introduced a 
court could only consider dispensing with parental consent at the 
adoption hearing, which took place at least thirteen weeks after the 
child had been placed with prospective adoptive parents and usually 
much longer. Agencies were said to be reluctant to risk placing such 
children only to have to remove them some considerable time later if 
the court decided that the parents consent could not be dispensed 
with. It was felt that some children were drifting in long term care - 
having neither the care of their birth parents nor being considered for 
placement with a new family. 

2. 1 0 Freeing orders have the disadvantage that a child's legal status 
becomes uncertain. Once a child is 'freed' the birth parents cease to 
have parental responsibility and are no longer treated as the child's 
parents for the purposes of the 1989 Children Act. In this interim 
period however the child is not yet a member of any other family. The 
child is left in a legal limbo. His or her position is particularly difficult 
if the subsequent adoption is delayed, or no adoption takes place. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Freeing orders introduced the concept of early court hearings in 
adoption. In practice however freeing order applications have tended 
to be subject to such long delays that the advantage of an early 
hearing is lost. 
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3 



The Review and the White Paper 



3. 1 The official review of adoption law, published in October 1 992 
as a consultation document, recommended that the courts should 
become involved earlier than they usually are now in settling on the 
best solution for the child. At present, a court may only hear an 
adoption application after a child has been placed with the 
prospective adoptive parents for a minimum of thirteen weeks. It is 
important to have a probationary period to judge the new family 
relationship before a final adoption order is made. In the meantime the 
child may be so settled that endorsing the adoption application 
becomes the only realistic option for the court, and birth parents or 
other potential carers of the child are disadvantaged. 

3.2 The review proposed that in suitable cases adoption 
applications should be preceded by a placement application to the 
court at an early stage in the adoption process which, when agreed, 
would enable the child to be placed with particular prospective 
adoptive parents . This new application would replace the "freeing" 
order. The child would have been introduced to the prospective new 
family but a fait accompli would have been avoided. The proposal 
would allow the court more readily to judge whether the criterion 
proposed for adoption, ie 'that adoption is likely to offer a 
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significantly better advantage to a child that any other option' was 
satisfied in the particular case knowing that adoptive parents had 
been identified. 

3.3 The White Paper reported that the proposal met with mixed 
reactions during consultation. Many acknowledged that the problem 
the review's proposal was intended to address does exist and needs 
remedy but feared that the new procedure might prove too 
cumbersome, in some cases be unnecessary and without clear benefit 
add to the length and complexity of the adoption process. 

3.4 The White Paper also said that where the adoption application 
is from a family with whom the child has already lived for a 
considerable period, the Government believes that it is unnecessary 
to involve the court until the a plication for an adoption order can be 
heard. Where the court has already made a care order for a child, and 
an adoption agency, with the advice of an adoption panel, decides 
that adoption is in the best interests of the child, this decision can 
best be handled by returning to the same court for endorsement of 
the adoption plan before the child has settled in an adoption 
placement. 

3. 5 The White Paper accepted that earlier involvement of the court 
might be justified where the placement is new and other options are 
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plausibly available for the child, particularly where the application is 
contested. But this must be secured in a way which avoids 
unnecessary delay. Where there is no contest the process must be 
simple and quick. 

3.6 In the light of responses received during consultation the 
proposals have been revised to reduce delay and court involvement 
to a minimum while maintaining the objective of providing a fairer deal 
to birth parents and others contesting the adoption and hence a better 
outcome for the child by avoiding a fait accompli. It has been pointed 
out there are some cases {at present covered in principle by freeing) 
where birth parents can clearly be shown to be unable to bring up the 
child, no reasonable alternative secure placement for the child is 
available and the case for looking for a new family is strong. The 
revised proposals allow for this. 
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4 



Proposed Changes 



4.1 The new proposals keep in mind the fact that children placed 
by adoption agencies are not a homogenous group with homogenous 
needs. The paths to adoption are very different for a young baby 
whose birth parents request adoption and an older child removed or 
kept from his or her parents against their wishes. The new process 
which is proposed for agency placements should therefore be flexible 
enough to meet the needs of these different cases. 

Uncontested Adoptions 

4.2 When an adoption is uncontested the process should be as 
simple and quick as is consistent with a proper consideration of the 
child's needs. On the basis of the adoption panel's recommendation 
the agency would be able to inform the court as to the parents 
consent and indicate the adoptive parents who have been identified 
as suitable and with whom they have placed the child. A placement 
order is not necessary and no decision by the court is required prior 
to the child taking up residence with the new family. 
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Birth Parents Consent 



4.3 As uncontested placements would have little court involvement 
it is essential that birth parents fully understand the significance of 
their consent and its implications. The agency would be required to 
certify to the court that the parent(s) 1 have consented and that they 
understood the significance of such consent. 



Child's Consent 

4.4 Where a child's consent is required, the agency would be 
required to certify to the court that the child had consented and 
understood the significance of such consent. Certification of the 
child's consent should occur when the adoption order is considered 
rather than when the placement is notified. The child's formal consent 
should be given only after having experienced life in the new family. 
The timing of a child's consent would apply in all cases including 
those requiring a placement order. 



: Parent is defined as ‘any parent who has parental responsibility for the child under 
the Children Act 1989’. 



1 
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Incapable Child 



4.5 An adoption order may be granted in respect of a child aged 
twelve or more only with the agreement of the child. The only 
grounds on which the court may consider dispensing with the child's 
consent would be that he or she is incapable of giving or withholding 
agreement. 



Notification of Placement 

4.6. A system would be needed to ensure that an adoption js 
uncontested and also a means of defining a placement as an adoptive 
placement. On placement the agency would notify the court and the 
local authority of the prospective adoptive parents intention to apply 
for an adoption order. As outlined above, the agency would be 
required to submit details of the case to the court; as part of the 
notification process. It is this notification that would define the 
placement as an adoptive placement. The agency would be required 
to notify close relatives and those who have cared for the child for a 
significant period 2 so that they could indicate to the court any 
intention of opposing the application and applying for an alternative 
order. Unless a contest is indicated within six weeks following 

2 The re will be a definition of close relative and significant period. 
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notification, no further action is required of the court until the 
application to adopt is received. A Guardian ad litem would not be 
necessary but could be appointed at the time of the adoption 
application at the discretion of the court if the welfare of the child 
appeared to justify it. 



Parental Responsibility 

4.7. Notification to the court of intention to adopt should grant 
parental responsibility for the child to the prospective adoptive 
parents, effective from the date the court acknowledged the 
notification, without any other court involvement. Parental 
responsibility would be shared with the birth parent(s) until an 
adoption order was made. 



Relinquishing 

4.8 It may be that a parent who is parting with a child finds it 
oainful to continue to receive information about the adoption after 
they have given agreement. They should be able to indicate when 
their consent is notified to the court a wish for no further information. 
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Identification of contest 



4.9. In most cases the agency would be aware of any likely contest 
prior to adoptive parents being identified. They would be expected 
to have sought the views of the birth parents, other relatives and 
carers at an early stage in the adoption process and would have a 
duty to inform relatives and significant carers that they intend to 
place the child for adoption. The notification of placement to the 
court is a final safeguard to elicit contest which would otherwise be 
overlooked but instances of this should be few. 

4.10 During the adoptive placement a birth parent may seek to 
withdraw consent to the adoption, The court may dispense with their 
consent unless the change of mind is justified by a significant change 
of circumstances or the birth parent did not properly understand the 
implications of the adoption placement. 



Adoption Applications 

4.11 At any time after notification of placement the prospective 
adoptive parents may apply for an adoption order. At a subsequent 
directions hearing the court would then set a date for a full hearing at 
which the agency would report on the placement including the views 
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of the child in accordance with his or her age if the court or any of 
the parties considers that this is needed. The court may otherwise 
grant an adoption order without a full hearing. 



Uncontested Baby Placements 

4.12 In line with current legislation the official review recommended 
that a mother's consent to the placement of her child for adoption 
should not be binding for six weeks after the birth to allow a period 
of recovery and reflection. Under the Review's proposals a child 
might be placed without a placement order only if aged under six 
weeks at the time of placement; after this no adoption placement 
could be made until a court granted a placement order. Concern was 
expressed during consultation that this might result in babies being 
placed too hastily to avoid the cut off date. 

4.13 Under the new proposals, placements made with parental 
consent would not require a placement order. As a consequence a 
mother would not be under particular pressure to consent to 
placement for adoption before she had fully recuperated from the 
birth. There must nevertheless be a period for a mother to recover 
before making a binding decision. It is proposed that given the 
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changed proposals the present six weeks would remain a sufficient 
period. Views are sought on this. 

4.14 The court might be notified that a child under six weeks has 
been placed; in such cases the mother would still be free to remove 
the child. Notification would not have the effect of granting the 
prospective adoptive parents parental responsibility until the child 
reached the appropriate age. Once these are in place the prospective 
adoptive parents would gain parental responsibility automatically and 
the child could not be removed without leave of the court. The 
father's consent, if required, would be binding once the court had 
been notified, regardless of the child's age. 



Contested Baby Placements 

4.15 The above procedure would of course apply only in cases 
where a baby is placed for adoption with the consent of his or her 
parents. When a baby adoption is contested from the outset the child 
would usually be protected under a care order and the agency would 
follow the procedure for a contested adoption as set out below. 
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Contested adoptions 



4.16 The court's role is critical in adoptions where there is conflict 
between the agency's plans for the child and the wishes of the child's 
family. In any conflict with the local authority or other carers, the 
only forum in which the birth family have access to a legal advocate 
is through the court process. This a point in favour of the court 
hearing taking place when plans for the child's future are still fluid. 

4.17 Under the new proposals an adoption would be regarded as 
contested in the following circumstances: 

a. ) One or both birth parents 3 is withholding consent and/or; 

b. ) Other close relatives or anyone who has cared for the 
child for a significant period 4 indicate their intention to seek 
leave of the court to undertake the care of the child. 

4.18 When parental consent is forthcoming and other relatives and 
carers do not oppose the adoption but other issues such as disputes 
over contact exist, these may be resolved by applications to the court 
under the Children Act. 

3 see footnote 1 for definition of parent 

4 See footnote 2 
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4.19 The purpose of an early hearing in contested cases is to allow 
the court to 

a) consider whether the new criteria for granting an adoption 
order is met; 

b) whether parental consent may be dispensed with; 

c) whether an alternative to adoption would better meet the 
child's needs. 

4 20 To be effective, this consideration must occur before the child 
has been in the adoptive placement for a significant period and other 
options are effectively ruled out by the passage of time, it is clearly 
better not to move a child from a placement he or she believes to be 
intended to provide a permanent new family and where possible 
hearings should be before placement. 

4.21 One of the advantages of the system proposed by the review 
is that the court's consideration would occur before the child began 
to live with a prospective adoptive family. It may not be possible to 
have hearings in all cases prior to placement and it is now proposed 
there should be provision for placements to be made if necessary prior 
to the hearing. A limit would be required on the time that might 
elapse after the placement and before the hearing. Views are sought 
on whether any period of placement essentially undermines the 
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purpose of an early hearing. If a period of placement prior to a hearing 
is considered permissible views are sought on what limits on the 
duration of such a period should be set. 

4.22 The concept of an early hearing was broadly welcomed in 
responses to the review's proposals. A number of respondents 
commented that it may be useful to differentiate between 

a) cases where adoption out of the birth family is 
clearly indicated (usually the child would already be 
subject to a care order) and; 

b) cases where the issues are more finely balanced 
and a court cannot make a judgement on the benefits of 
adoption to the child before prospective adoptive 
parents are identified. 

4.23 It is therefore proposed to provide for court orders in respect 
of either specific placements or general adoption plans. Views are 
sought on this. 
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Specific Placement Orders 



4.24 A specific placement order might be granted on the application 
of the agency, prospective adoptive parents or both. The order would 
grant the prospective adoptive parents parental responsibility. The 
prospective adoptive parents might immediately apply for an adoption 
order but the application could not be heard until the child had lived 
with them for a minimum of thirteen weeks. 

4.25 A specific placement order would lapse after twelve months. 
On the application of the agency or prospective adoptive parents the 
court could exceptionally renew the order for a specified period if it 
considered this was in the interests of the child. 



Orders endorsing a general adoption plan 

t 

4.26 It is proposed that secondary legislation would indicate along 
the lines set out above, which situations warrant an order endorsing 
a general adoption plan and which require the identification of 
prospective adoptive parents. Comments are invited on this and what 
additional criteria should be set. 
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4.27 It would be for consideration whether a court should be able to 
attach criteria to an order endorsing a genera! adoption plan. Views 
on whether this would be beneficial and if so what sort of criteria 
might be set would be welcome. 

4.28 As with specific placements birth parents would retain parental 
responsibility for their child until the adoption order was made. The 
parents would be restricted from exercising this responsibility in a 
way which conflicted with the general adoption plan and placement. 
Placement of the child with prospective adoptive parents would carry 
with it parental responsibility. 

4.29 The proposed order to endorse a general adoption plan may 
meet the concerns expressed during the review that specific 
placement orders would not meet the needs of all children. The new 
order would be significantly different from the present freeing order. 
One of the fundamental problems with freeing orders is that the legal 
status of a freed child is ambivalent. Under our proposals for an order 
endorsing a general adoption plan the birth parent(s) would retain 
shared parental responsibility until an adoption order is made. Their 
ability to exercise this responsibility would usually be restricted but 
issues such as inheritance would be clear. 
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4.30 The making of an order endorsing a general adoption plan 
would indicate that the child's paramount need is for successful 
placement with a new family. The court has judged that the birth 
family is unable to take responsibility for the child's upbringing. Once 
the court has decided in favour of an adoption plan it should grant 
other orders only when it considers these would increase the chances 
of a future adoption being successful. A contact order for example 
should only be made when a court believes such contact would help 
rather than hinder the child to settle permanently with a potential new 
family. Guidance would emphasise the need for court decisions to 
support the potential new family relationship once the adoption plan 
has been generally endorsed by the court. 

4.31 An order endorsing a general adoption plan should be granted 
only when suitable adoptive parents have not been identified but an 
agency believes it has a reasonable expectation of finding such 
parents for a child. If a child has not been placed within a reasonable 
period the order should automatically lapse unless the agency can 
demonstrate exceptional grounds for its extension. Such grounds 
would include an explanation of the delay and how much extra time 
is needed. A reasonable initial period might be a year. Views on this 
would be welcome. 
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Who would apply for an order 



4.32 An order endorsing a general adoption plan would be made on 
the application of the agency alone. Views were expressed during 
consultation that in the event of a contest with birth parents some 
prospective adoptive parents would be reluctant to apply for a 
specific placement order on behalf of a child who was not yet living 
with them. To address this issue it is now intended that application 
for a specific order may be made jointly by the agency and 
prospective adoptive parents or by either acting alone. 



Application for an Adoption Order 

4.33 Once either a specific placement order or order endorsing a 
general adoption plan was made the prospective adoptive parents 
might apply for an adoption order at any time after the child started 
to live with them. The court would at a directions hearing only set a 
date for a full hearing if the court or any of the parties considered that 
one is needed. The court might otherwise grant an adoption order 
without a full hearing. A full hearing would have taken place when 
the placement order was made so the expectation would be that a 
second full hearing would only be necessary if circumstances had 
changed significantly since the placement order was made. 
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Parental Responsibility 



4.34 In the event of prospective adoptive parents ceasing to look 
after the child their parental responsibility would end when the child 
left their care and the child would regain the status he or she held 
before the placement was made. A specific placement order would 
lapse if the prospective adoptive parents ceased to look after the 
child. In the case of a order endorsing a general adoption plan order 
only the prospective adoptive parents parental responsibility would 
lapse and the order itself would remain in force. 



Children looked after by local authorities 

4.35 Most contested agency adoptions involve children subject to 
care orders. When a local authority decides at the time the care order 
is made, or subsequently, that adoption is indicated for a child, it is 
intended that, if the plan or a specific placement is contested, they 
should usually apply to the same court for endorsement of the plan 
or placement. 
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4.36 If a child has been placed under voluntary arrangements by a 
local authority and the authority decides adoption is indicated but one 
or both of the birth parents are contesting this, the authority could 
apply for either a general or specific order as appropriate. Until the 
order was made there would be no restrictions on the parents 
removing the child from the placement unless the local authority had 
grounds for a care order application. 
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5 Conclusions and Matters on which views are sought 



Financial Implications 

5.1 The Government intends that the proposals put forward in the 
White Paper should be implemented in ways that ensure no extra 
costs. The new proposal has been drawn up with regard to this need. 

5.2 Under these proposals a contested adoption would always be 
brought to court at an early stage to seek endorsement of either the 
general plan for adoption or a specific placement. Uncontested 
adoptions would not require a court hearing until the end of the period 
of supervision of the placement when the adoption application itself 
is heard. 

5.3 The proposals in their present form are designed to enable the 
courts to satisfy themselves earlier than they now can that an 
adoption will offer significant benefits to the child when their are 
other options available. 

5.4 Prompt and reliable access to court time would be an essential 
precondition of achieving this purpose. Under the present proposals 
the court decision in contested cases should preferably occur before 
the child is placed but if necessary the child may live with his or her 
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new family for a short period before the hearing. If the new process 
was subject to delay to the extent that the child had settled in the 
prospective new home before a hearing this would result in little 
overall improvement in the way the adoption process handles 
contested cases. 

5.5 There remains an important judgement to be made. The 
placement order would introduce a new stage into the adoption 
process even though where there was no issue of consent it would 
be a notification process only. An important question for 
consideration is whether the placement process would be reasonably 
robust and not likely in practice to be frustrated for example by a lack 
of clear, or clearly disclosed, intention to place for adoption at the 
time a foster placement is made. Views are sought on this issue and 
on the detail of the proposals. Specifically:- 

should there be orders endorsing a general adoption 
plan in addition to specific placement orders and what 
criteria should be set to distinguish the cases where 
each might be used; 

should it be possible to place a child prior to a court 
hearing in a contested case provided that the hearing 
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could be held in a short period and what period should 
this be? 

if orders endorsing a general adoption plan are 
introduced should a court be able to attach conditions to 
such orders? 

Should such orders be subject to a time limit and if so is 
a year a reasonable initial period? 

Is a six week period of grace for a mother to change her 
mind and withdraw her consent to adoption following 
the birth now sufficient given our changed proposals? 



5.6 Comments are sought by 31 May 1 993 and should be sent to 



Helen Miscampbell 
Community Services Division 
Department of Health 
Rm 242 

Wellington House 
133-155 Waterloo Road 
London SE1 8UG 
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